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ISSUE 4/ Gloucestershire Friends of the Earth Network  

and Forest of Dean Friends of the Earth 

 

Forest of Dean Friends of the Earth (FODFOE) and Gloucestershire Friends of the 

Earth Network (GFOEN) object to and find unsound the strategy and content of the 

CD1.1 Draft Gloucestershire County Council Waste Core Strategy Dec 2010 and the 

accompanying CD5.1Waste Core Strategy Regulations Assessment Final Report 

December 2010 for the following reasons:- 

FODFOE and GFOEN believe that an Appropriate Assessment (AA) is required 

under the EC Habitats Directive (92/43/EEC) and in the UK under the Habitat 

Regulation 61. 

“61.—(1) A competent authority, before deciding to undertake, or give any consent, 

permission or other authorisation for, a plan or project which— 

(a) is likely to have a significant effect on a European site or a European offshore 

marine site (either alone or in combination with other plans or projects), and 

(b) is not directly connected with or necessary to the management of that site,  

must make an appropriate assessment of the implications for that site in view of that 

site’s conservation objectives. 

HABITATS DIRECTIVE 

In the judgement of the Court in the case of the Commission of the European 

Communities v United Kingdom and Northern Ireland Case C – 6/04 on land use 

plans 51 to 56 the judgement was against the UK Government, 

– Land use plans 

51. The Commission submits that United Kingdom legislation does not clearly 
require land use plans to be subject to appropriate assessment of their implications 

for SACs in accordance with Article 6(3) and (4) of the Habitats Directive. 

52. According to the Commission, although land use plans do not as such authorise 
development and planning permission must be obtained for development projects in 

the normal manner, they have great influence on development decisions. Therefore 
land use plans must also be subject to appropriate assessment of their implications 

for the site concerned. 

53. The United Kingdom accepts that land use plans can be considered to be ‘plans 

and projects’ for the purposes of Article 6(3) of the Habitats Directive, but it 
disputes that they can have a significant effect on sites protected pursuant to the 

directive. It submits that they do not in themselves authorise a particular 
programme to be carried out and that, consequently, only a subsequent consent 

can adversely affect such sites. It is therefore sufficient to make just that consent 
subject to the procedure governing plans and projects. 

54. As to those submissions, the Court has already held that Article 6(3) of the 

Habitats Directive makes the requirement for an appropriate assessment of the 

implications of a plan or project conditional on there being a probability or a risk 
that it will have a significant effect on the site concerned. In the light, in particular, 
of the precautionary principle, such a risk exists if it cannot be excluded on the basis 
of objective information that the plan or project will have a significant effect on the 
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site concerned (see, to this effect, Case C-127/02 Waddenvereniging and 

Vogelbeschermingsvereniging [2004] ECR I-7405, paragraphs 43 and 44). 

55. As the Commission has rightly pointed out, section 54A of the Town and 
Country Planning Act 1990, which requires applications for planning permission to 

be determined in the light of the relevant land use plans, necessarily means that 
those plans may have considerable influence on development decisions and, as a 

result, on the sites concerned. 

56. It thus follows from the foregoing that, as a result of the failure to make land 
use plans subject to appropriate assessment of their implications for SACs, Article 

6(3) and (4) of the Habitats Directive has not been transposed sufficiently clearly 

and precisely into United Kingdom law and, therefore, the action brought by the 
Commission must be held well founded in this regard. 

FODFOE and GFOEN submit that this judgement makes it clear that an AA for the 

Draft Waste Core Strategy is a legal requirement by virtue of Article 6(3 and (4) as 

the CD5.1 HRA noted continuing significant effects arising from the Draft Waste 

Core Strategy.  

 

The CD51.1 leaves the consideration of certain significant effects to the lower tier of 

planning, the Planning Application stage.   In light of the ECJ judgement referred to 

above, this adopted approach appears to be contrary to the precautionary approach 

fundamental to the Habitats Directive, as the Waste Core Strategy will be the 

controlling influence for land use development with regard to waste management in 

the County.  By making the decision to submit the Draft Waste Core Strategy as 

sound provides the document and the sites it contains undue weighting, particularly to 

strategic sites and thermal treatment facilities, which could potentially significantly 

effect European designated sites in the County and in turn is including sites thereby 

that are potentially undeliverable.  

  

The Assessment of plans and projects significantly affecting Natura 2000 sites 

Methodological Guidance on the provisions of Article 6(3) and (4) of the Habitats 

Directive 92/43/EEC 2..6 page 13 states that “projects or plan proponents should 

consider alternative solutions at the earliest stages of development and in practice be 

the first phase” This emphasises the strategic nature of plan decision making with 

regard to protecting Natura 2000 sites. 

To ensure that the assessment is objective, the assessment must consider the 

developments without mitigation, stating that “Effective mitigation of Natura 2000 

sites can only take place once those effects have been fully recognised, assessed and 

reported” (1) 

In the Waddenzee judgement the European Court of Justice ruled that an Appropriate 

Assessment implies that ALL the aspects of the plan or project which can by 

themselves or in combination with other plans or projects, affect a site, must be 

identified in the light of the best scientific knowledge in the field. (2)  

 

Natural England criticised omissions in CD 5.1 baseline “which must include 

estuaries and fish” and saltmarsh, whilst the Report admits a lack of baseline 

knowledge with regard to the violet click beetle. Of particular concern are the 

significant effects on the Cotswold Beechwoods SAC, Dixton Wood SAC and the 

Severn Estuary SPA. With the exception of lower tier resolution of significant effects, 

FODFOE and GFOEN in principle support all the criticisms made by Natural England 
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and that they be considered as written herein, particularly with regard to the “carrying 

over” of policies, lack of modelling for MBT and inaccuracies in data modelling.  The 

Natural England states “There are various areas of clarification required, gaps in the 

assessment and potential flaws in the methodology used for this screening assessment 

and therefore the ultimate conclusions regarding LSE are also potentially flawed. As 

a consequence, Natural England is currently unable to agree with the ultimate 

conclusions within this screening assessment.” .(3)  

 

Using the AEMOD modelling the CD5.1 HRA demonstrates that sites 

1,2,3,4,5,6,8,9,10,12 and 13 “cannot be concluded that there will be no likely 

significant effect” (10.2.3) for thermal treatment facilities and thereby also rules out 

the four strategic sites as strategic sites for thermal treatment following the 

precautionary principle.  Additionally, for site 12 and 13 is the risk of water pollution 

and site 12 potential bird disturbance.  FODFOE and GFOEN would add that 

consideration should have been given to the in combination effect of planning 

permission for a 30,000tpa gasification plant at Moreton Valence, the potential of 

increased traffic on the motorway almost adjacent to all the strategic sites from 

proposed extensive housing development in Gloucestershire and potential additional 

water pollution and bird disturbance from the planning permission for1800 dwellings 

near site 12 and 13.   

 
The aim of the Habitat Directive is to maintain at the present level or restore degraded 

areas to favourable conservation status, whereas little scientific evidence has been 

presented to show that mitigation measures for the use of thermal treatment facilities, 

particularly strategic facilities, will not continue to significantly effect the European 

sites, contrary to the Habitats Directive and Habitat Regulations, together with other 

EU and UK legislation to protect important species.   

 

In line with the decision in the case of Cornwall Waste Forum v Secretary of State 13 

October 2011 (4), FODFOE and GFOEN believe that they had a legitimate 

expectation that the County Council as the competent authority would undertake and 

complete a thorough scientifically based AA to accompany the Draft Waste Core 

Strategy by moving to AA Task 3 (Page 6 CD3.6 HRA Report January 2008) in 

considering alternative solutions such as amending policy to omit thermal treatments 

and undertaking the modelling of other technologies as a possible residual waste 

treatment scenario on small residual waste sites below 50,000tpa to meet the 

requirements of Natura 2000 guidelines (fig 4) and ODPM Circular 06/2005, 

particularly (fig1). 

 

Appendices 

(1) The Assessment of plans and projects significantly affecting Natura 2000 sites 

Methodological Guidance on the provisions of Article 6(3) and (4) of the 

Habitats Directive 92/43/EEC 

(2) ODPM Circular06/2005 

(3) CD.1.14 Natural England 

(4) Cornwall Waste Forum v Secretary of State 13 October 2011 
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