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Welcome to Gloucestershire’s  
Spring 2016 Edition MCA/ DoLS and
Safeguarding Adults Newsletter
produced jointly by Mental Capacity Act
Governance Group (MCAGG) and the
Safeguarding Adults Board (GSAB).

As you go through the Newsletter you will be able to gain additional 
information by clicking on the picture or hyperlink to the original report or 
news item. This edition highlights the first National Mental Capacity Action 
Day, supported by the National MCA Forum, held on the 15 March 2016. As 
Gloucestershire’s MCA Governance Manager I had the privilege of attending 
an event in London which looked back briefly about what the Act had hoped 
to achieve and what still needs to be done to fully implement it. What has 
become clear is that any legislation can only go so far and ultimately it is 
professional attitude that needs to support and embrace the empowering 
ethos of the Act. To that aim, the National MCA Forum is to be seen as a 
movement, rather than a committee, to implement and spread the MCA 
message for supporting and protecting the most vulnerable young people 
and adults in our society. 

On a local level, MCA Champions across GCC, GCS, 2gether and 
supporting roles in the Acute Hospital have been promoted to try and build 
expertise and support practitioners in everyday practice, so that MCA is 
mainstream in all that we do. A clear point made by Alex Ruck Keene (see 
article in newsletter) that the Mental Capacity Act is about treating people as 
human beings worthy of respect. This edition also focuses on Deprivation 
of Liberty (DoL) looking at the ‘Teenage Bournewood’ with the huge 
implications for Children’s Services, not only for practitioners but with the 
significant financial implications this brings. 

As the Judge concluded “the protection of the human rights of those with 
disabilities or the vulnerable members of our society is too important and 
fundamental to be sacrificed on the altar of resources”. And this point has 
been taken forward in the JM and others http://www.bailii.org/ew/cases/
EWCOP/2016/15.html Re X process DOL in the community, with pressure 
on the Secretary of State to ensure adequate resources are available to start 
taking cases through the Court of Protection.

In Safeguarding- Gloucestershire Safeguarding Board (GSAB) is seeking your 
views about priorities for safeguarding Adults, so please the take opportunity 
to respond. Also Gloucestershire SAB has been working on reducing the risk 
of fire deaths of vulnerable adults with factors that contribute to risks listed in 
this edition, as well as another useful list of Text speak that Carers, parents, 
practitioners and families may find useful to understand the covert messages 
of texting when trying to protect young people.
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About MCA Action Day  #Unwisedecisions 

National Mental Capacity Act Action Day, on 15 March, was organised 
by the new National Mental Capacity Forum to raise awareness of the 
legislation and of good MCA practice. The day included an event in 
London looking at barriers to good MCA implementation, while examples 
of good practice under the act were published on the  
Social Care Institute of Excellence’s MCA Directory.

On Twitter, people are being invited to tweet their thoughts and images on 
the MCA under the hashtags #unwisedecision. The Adult Principal Social 
Workers Network has been encouraging practitioners to post comments 
and photos illustrating unwise decisions they have made to highlight the 
importance of respecting the capacitated ‘unwise’ decisions of people 
receiving support. See a selection of their choices here.  
https://storify.com/mithransamuel/unwise-decision

The network has also supplied the following pieces to mark MCA Action Day:
How social workers can resist risk-averse practice and uphold human 
rights. Social work has the wrong view of risk – to the detriment of 
learning disabled people

http://www.communitycare.co.uk/2016/03/11/mental-capacity-act-
treating-people-human-beings-worthy-respect/

An extract of article by Alex Ruck Keene, who questions what is a 
capacity assessment and concludes in reality it is nothing other than 
an attempt to have a proper conversation with the person – an attempt 
to get to know them, their value systems and beliefs, and to seek to 
understand their perspective on the decisions in question? As the 
decision in the recent C case (Kings College NHS Foundation Trust 
v C and V (2015) EWCOP 59 MacDonald J) has shown us, a true 
conversation with a person with a value system very different to ours may 
well lead us to conclude that the process by which they have reached 
their decision makes entire sense within the context of their lives and 
what is important to them.

Deprivation of liberty  
(Quick Recap for the children case below) 

Three factors determine deprivation of liberty under Article 5 of the 
European Convention on Human Rights:

1. The objective element – The person is confined in a particular place 
for an extended period of time.

2. The subjective element – There is no consent either because the 
person has not consented to, or lacks capacity to consent to, the 
control placed on them.

3. The state element – The deprivation of liberty may be on the 
responsibility of the state, either directly or indirectly.
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http://www.scie.org.uk/mca-directory/forum/events/20160315-action-day.asp
http://www.scie.org.uk/mca-directory/forum/
http://www.scie.org.uk/mca-directory/
http://www.scie.org.uk/mca-directory/
http://www.scie.org.uk/mca-directory/
https://storify.com/mithransamuel/unwise-decision
http://www.communitycare.co.uk/2016/03/14/social-workers-can-resist-risk-averse-practice-uphold-human-rights/
http://www.communitycare.co.uk/2016/03/14/social-workers-can-resist-risk-averse-practice-uphold-human-rights/
http://www.communitycare.co.uk/2016/03/14/social-workers-can-resist-risk-averse-practice-uphold-human-rights/
http://www.communitycare.co.uk/2016/03/11/mental-capacity-act-treating-people-human-beings-worthy-respect/
http://www.communitycare.co.uk/2016/03/11/mental-capacity-act-treating-people-human-beings-worthy-respect/
http://www.39essex.com/cop_cases/kings-college-nhs-foundation-trust-v-c-and-v/
http://www.bailii.org/ew/cases/EWCOP/2015/59.html
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Looked After Children (LAC) and deprivations of liberty   

Children’s services face having to make scores of Court of Protection 
applications to authorise deprivation of liberty of 16 or 17-year-olds after 
a judge ruled parental consent was not sufficient. This case concerned 
whether parental consent meant the subjective element was not met and 
the council also argued the third element was not met  
(see DOLS quick recap)

Experts said the ruling, in the case of Birmingham City Council & D, 
had huge implications for local authorities, given it could apply to large 
numbers of placements for young people lacking capacity.

The case concerned a teenage boy, known as D, with multiple 
disabilities who was being cared for in a secure hospital setting and was 
subsequently moved to a residential placement. 

The Judge noted that local authorities are under a duty to consider 
whether any children in need or looked after children are subject, 
at home, in foster-care or in a residential placement to restrictions 
amounting to a deprivation of liberty. More importantly, where the child 
is subject to an Interim Care Order or Care Order and is not in Secure 
Accommodation (s25 of the Children Act 1989) then a local authority 
cannot consent to such deprivation of liberty.

This judgment marks a fundamental question for local authorities to 
consider – are those looked after children who are not competent to 
consent to and who have restrictions in their placements potentially being 
deprived of their liberty?

Mr Justice Keehan also stated in strong terms that the resource 
implications of this for local authorities could not be a factor in 
determining D’s rights or deciding whether cases should be brought  
to court.

The official solicitor observed the local authority “rightly identified that the 
outcome of this case has significant resource implications for this and all 
local authorities nationally.

“But, the emphasis placed on this potential adverse consequence is 
entirely misplaced.”

Mr Justice Keehan said: “The protection of D’s Article 5 rights (to liberty) 
must not and, in my judgment, cannot be overridden by consideration of 
the resource implications for state bodies including this local authority.

“The protection of the human rights of those with disabilities or the 
vulnerable members of our society is too important and fundamental to 
be sacrificed on the altar of resources.”
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While Birmingham submitted D was not being deprived of his liberty 
because his parents had consented to the placement arrangements, Mr 
Justice Keehan contended it would be “wholly wrong not to recognise 
the special status accorded by Parliament to 16- and 17-year-old people” 
in D’s case on the grounds that by reason of his disabilities he cannot 
consent.

He said: “I am entirely persuaded that Parliament has on numerous 
occasions…chosen to distinguish the legal status of those who have not 
attained the age of 16 years, those aged 16 and 17 and, finally, those 
who have attained their majority.

“I am particularly persuaded by the fact that Parliament chose to include 
incapacitous 16 and 17 years within the remit of the Mental Capacity Act.

He added: “Precisely because of his disabilities and vulnerability, it is 
vital that D is accorded the same status as a 16-year-old without any 
disabilities.”

http://www.communitycare.co.uk/2016/02/05/latest-deprivation-liberty-
ruling-huge-implications-childrens-social-workers/

https://www.brownejacobson.com/health/training-and-resources/legal-
updates/2016/01/money-no-object-deprivation-of-liberty-for-16-17-year-
olds-bottomless-resources-and-endless-state-imputability

Court of Protection case law update    

JM and others – the ‘un-befriended’ in the community deprivation of 
liberty Re X process (2016) EWCOP 15

Another judgment on the practicalities of tackling the need for court 
authorisation of care packages which are a deprivation of liberty in the 
community has piled pressure on to the Secretary of State to ensure that 
resources are available for meaningful procedural safeguards in reality. 
For an excellent recap on this issue please see link below

https://www.brownejacobson.com/health/training-and-resources/legal-
updates/2016/03/court-of-protection-case-law-update

http://www.communitycare.co.uk/2016/02/05/latest-deprivation-liberty-ruling-huge-implications-childrens-social-workers/
http://www.communitycare.co.uk/2016/02/05/latest-deprivation-liberty-ruling-huge-implications-childrens-social-workers/
https://www.brownejacobson.com/health/training-and-resources/legal-updates/2016/01/money-no-object-deprivation-of-liberty-for-16-17-year-olds-bottomless-resources-and-endless-state-imputability
https://www.brownejacobson.com/health/training-and-resources/legal-updates/2016/01/money-no-object-deprivation-of-liberty-for-16-17-year-olds-bottomless-resources-and-endless-state-imputability
https://www.brownejacobson.com/health/training-and-resources/legal-updates/2016/01/money-no-object-deprivation-of-liberty-for-16-17-year-olds-bottomless-resources-and-endless-state-imputability
https://www.brownejacobson.com/health/training-and-resources/legal-updates/2016/03/court-of-protection-case-law-update
https://www.brownejacobson.com/health/training-and-resources/legal-updates/2016/03/court-of-protection-case-law-update
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When is a decision unwise - Issues from training

Focus on functional element of Capacity, about the ability ‘to use or 
weigh’ information about risk, about keeping safe and reminds us 
the person only has to use or weigh the salient factors, not every 
detail of these questions.

Judge: Cobb J Citation: (2016) EWCOP 4 Summary

This case concerned a 20 year old woman with Aspergers syndrome 
and an IQ in the range 70-75. In June 2014 the local authority where Z 
lived issued proceedings in the Court of Protection seeking declarations 
as to Z’s capacity to decide where to live, what care to receive, and what 
contact to have with others. 

The local authority’s concerns for Z arose in circumstances where she 
had engaged in risky behaviour and there was a genuine concern about 
sexual exploitation. This case illustrates a relatively common difficulty 
for local authorities with safeguarding responsibilities – deciding what 
amounts to unwise decision-making, and what amounts to incapacity. 
The judge concluded (at paragraph 70):

“I have conscientiously cautioned myself against considering outcome 
when determining Z’s functional ability; I repeat this point, as I am 
conscious that Z is a vulnerable young person who deserves to have, 
and should be persuaded to receive, support from adult social services 
going forward. It is tempting for the court to take a paternalistic, perhaps 
overly risk-averse, approach to Z’s future; but this would be unprincipled 
and wrong. I am satisfied in any event that Z currently has a reasonably 
fulfilling life, which she enjoys; she has a loving relationship with her 
mother who currently cares for her well and who, I hope, could be 
encouraged to do so for a while longer while Z grows further in maturity 
and confidence.”

The local authority relied on a report by an independent psychiatrist, 
which, by the time of the hearing, was over a year old. The psychiatrist 
had concluded that Z was unable to identify risks to herself from social 
situations and over-estimated her ability to keep herself safe. It was 
suggested that Z might acquire capacity if she had a period of stability in 
her life during which she engaged with professional support. 

By the time of the hearing, Z’s risky behaviour had decreased. She had 
received some support from a care agency, although she felt that it was 
not needed and that the care workers talked down to her. 

The court heard from Z in person, and was satisfied that “the passage 
of time and Z’s greater maturity, coupled with some support from 
Dimensions and enhanced self-esteem through her music, Z appears to 
have matured, learned from her mistakes, and developed sufficiently in 
her capacity to make relevant decisions, and keep herself safe.” 
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Comment
This case illustrates a relatively common difficulty for local authorities 
with safeguarding responsibilities – deciding what amounts to unwise 
decision-making, and what amounts to incapacity. In cases of borderline 
or mild learning disability and disorders such as Aspergers, the dividing 
line can be very hard to pin down, particularly when it is clear that the 
individual is repeatedly placing themselves at significant risk of harm. 

The court noted that just because Z had engaged in risky behaviour, this 
did not in itself demonstrate that she lacked capacity. In fact, evidence 
as to one potentially dangerous trip that Z had made to meet friends she 
had made online, suggested on the contrary that Z did appreciate risks, 
as she had been able to identify the steps she had taken to mitigate risk, 
even though she decided to make the trip. The court in this case was 
not critical of the local authority for bringing proceedings when it did, but 
emphasised the importance of reviewing capacity in such cases, and the 
value of hearing oral evidence from the individual herself.

http://www.39essex.com/cop_cases/wbc-v-z-and-others/

Webinar on case law in this edition
For a quick and clear overview of some of the case law in this Edition 
please see link below to Browne Jacobson Webinar by Mark Barnett 
covering the following cases in the link below:

•	 Birmingham City Council v D - which looks at whether parental 
consent is enough to authorise a deprivation of liberty of a 16 year old

•	 WBC v Z - a case concerning the fine line between unwise decisions 
and lack of capacity.

https://www.brownejacobson.com/health/training-and-resources/
training-videos/2016/02/mental-capacity-act-and-deprivation-of-liberty-
safeguards-case-law-update-february-2016

Board Business Planning 2016-2017  

We want your views
The role of Safeguarding Boards is to seek assurance on the quality, 
outcomes and impact of safeguarding services for adults.

The Boards priorities are informed by:
•	 Board discussions
•	 Themes from local and national Safeguarding Adults Reviews and 

Domestic Homicide Reviews
•	 Safeguarding Case Audits

We would like to hear from you
What do you think are the priority areas for Safeguarding Adults?
Please email to gsab@gloucestershire.gov.uk

http://www.39essex.com/cop_cases/wbc-v-z-and-others/%20
https://www.brownejacobson.com/health/training-and-resources/training-videos/2016/02/mental-capacity-act-and-deprivation-of-liberty-safeguards-case-law-update-february-2016
https://www.brownejacobson.com/health/training-and-resources/training-videos/2016/02/mental-capacity-act-and-deprivation-of-liberty-safeguards-case-law-update-february-2016
https://www.brownejacobson.com/health/training-and-resources/training-videos/2016/02/mental-capacity-act-and-deprivation-of-liberty-safeguards-case-law-update-february-2016
mailto:gsab%40gloucestershire.gov.uk?subject=
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Local Government Association: Making Safeguarding
Personal 2014/15 Evaluation Report 

This evaluation was commissioned from Research in Practice for Adults 
and funded by the Department of Health through the LGA. This evaluation 
aimed to find out the impact of using a Making Safeguarding Personal 
(MSP) approach on: 

•	 Outcomes for people using safeguarding services 
•	 The impact of the approach on ways of working and professional 

culture in safeguarding 
•	 Partnership working and culture change. The evaluation contributes 

to understanding whether the approach is working, and if so, how. 
It focuses both on the process and the outcomes that the approach 
has led to across England. It also looks at what further support would 
be needed to ensure consistent implementation and makes some 
recommendations for future work... Read the full report

Making Safeguarding Personal – update 

Information Leaflets 
It has been recognised for some time that adults who use services who 
have been referred into Safeguarding, along with their carers, are reliant 
on various workers to tell them about the process, which can be variable. 
We have therefore developed information sheets for adults with care 
and support needs explaining what they can expect when invited to a 
safeguarding meeting, along with other aspects of the process. Each 
stage of the Safeguarding process will have an individual information 
sheet, including one for carers and an easy to read version.  
Link to Information

Safeguarding Adult Reviews (SAR)
The criteria for when the Safeguarding Adults Board (SAB) should 
conduct a SAR are detailed in the Care Act 2014 Safeguarding Guidance 
14.122. SABs must arrange a SAR when an adult in its area dies as 
a result of abuse or neglect, whether known or suspected, and there 
is concern that partner agencies could have worked more effectively 
to protect the adult. SABs must also arrange a SAR if the same 
circumstances apply where an adult is still alive but has experienced 
serious neglect or abuse.

Alternative SAR Processes
Included in the Learning Framework are a number of methods of 
reviewing cases, offering significant learning opportunities to be shared:

•	 Multi-Agency Case Review (using Appreciative Inquiry method)
•	 Multi-Agency Case Review (using Significant Incident  

Learning Process)

Spring 2016 • Volume 5 • Issue 1
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http://www.gloucestershire.gov.uk/gsab/article/109960/Home-Page


•	 Multi Agency Case File Audit (MACFA) – includes round table 
discussion

Regardless of the process used to undertake a review, it is important to 
look at what worked well as areas for improvement.

•	 Each agency / organisation should ensure that serious incidents 
which may meet the criteria for a SAR are brought to the attention of 
the Gloucestershire Safeguarding Adults Board

•	 Staff who feel a case may meet the criteria must notify their agency / 
organisation Safeguarding Lead as soon as possible

•	 The Safeguarding Lead will ensure that the information known to the 
agency / organisation is made available and shared appropriately with 
the GSAB Independent Chair.

Reducing the risk of fire deaths in vulnerable adults 

Gloucestershire Safeguarding Adults Board agencies are working in 
partnership to make sure that vulnerable people in Gloucestershire are 
kept safe from fire.

Research has shown that people with one or more of the following issues 
are more at risk from fire: 

•	 over the age of 60 (risk increases with age especially age 75 and over 
and significantly increases over age 85)

•	 live alone
•	 suffer mobility or hearing loss issues
•	 have mental health issues including dementia and memory loss
•	 have a learning, physical, cognitive or sensory disability
•	 have alcohol or drug dependency
•	 smokers.

Information is available for professionals and for families on how 
to prevent harm from fire. Please see what is available from the 
Gloucestershire fire webpages.
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Popular Text Speak And Chat Room Shorthand –  
what staff, carers and family’s should be aware of

Young adults love to chat in their own secret language on their 
computers. Online, they enter chat rooms, send email, texting, Twittering 
and instant messages using a series of acronyms, initials, letters, and 
secret words on the Internet. Internet slang has become widely used. 
Some of these acronyms and their secret meanings are listed below so 
that you can interpret the words and what they mean.

1. BFN – Bye For Now 

2. IWSN – I want sex now 

3. GNOC – Get naked on camera 

4. PIR – Parent in room 

5. CU46 – See you for sex 

6. ILU – I love you 

7. 99 – Parent gone 

8. RU18 – Are You under 18 

9. 420 – Marijuana 

10. POS – Parent over shoulder 

11. SUGARPIC – Suggestive or erotic photo 

12. KOTL – Kiss on the lips 

13. (L)MIRL – Let’s meet in real life 

14. PRON – Porn 

15. 182 – I hate you 

16. 8 – Oral sex 

17. LH6 – Let’s have sex 

18. WTTP – Want to trade pictures? 

19. LOL – Laughing Out Loud or Lots of Love 

20. GYPO – Get your pants off



Safeguarding is everyone’s business

If you are worried that someone is at risk of abuse, please don’t 
hesitate to report your concern to the Adult Social Care Help Desk 
on (01452) 426868

People who need care and support to live independently, may be at 
greater risk of harm or neglect. Please get in touch if you or someone 
you know either at home or at work is experiencing abuse of any kind. 
It is also essential that if you are worried that someone is neglecting 
themselves that you know who to tell. 

We urge you to report your concerns.

If you want to know more about our policies, Local Safeguarding 
Adults Board, leaflets, posters and more please visit our 
Safeguarding Adults Website
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In all our Newsletters we hope to dedicate our final section to 
providing useful information for people who use Health and Social 
Care Services and their families. 

As this Newsletter is focused on providing people with information 
on Adult Safeguarding and the Mental Capacity Act, we thought it 
would be useful to offer links to some resources that clearly explain 
what these areas of Policy and Government Legislation are  
all about. 

For local information about Adult Safeguarding in Gloucestershire 
you can visit our website by clicking here on the link

www.gloucestershire.gov.uk/gsab

This main page has sections with all the information you need  
to understand Adult Safeguarding, and also has the numbers  
to call should you expect that a adult you know or care for is  
being abused. 

There are many other resources out there that also explain how you 
can make sure you are keeping your relative or loved one safe. 

www.gloucestershire.gov.uk/gsab/CHttpHandler.
ashx?id=47742&p=0

The Safeguarding Adults Board wish for the content and future 
development of the Safeguarding Adults and Mental Capacity 
Act Newsletter to be led by the views and voices of Safeguarding 
Practitioners, Health and Social Care Professionals, Provider 
Services, the voluntary and community sector and people who  
use services and their families. 

So if you have information or work you wish to share, ideas for 
future articles, suggestions for improving the newsletter or questions 
you wish to pose you can do this by emailing: 

rhiannon.mainwaring@gloucestershire.gov.uk 

We would also ask that all professionals and providers share this 
News-letter with all the people and families they support.

Information on Safeguarding Adults, Mental Capacity Act and 
Deprivation of Liberty Safeguards training can be found via this link

www.gloucestershire.gov.uk/gsab/CHttpHandler.
ashx?id=47742&p=0
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