
Mental Capacity Act and 
Safeguarding Adults 
Newsletter

Winter 2016
Volume 4
Issue 1

Contents

1   Introduction

2   National Mental  
Capacity Forum

2   Capacity at the limits

4   A shift in mental capacity  
law towards a substituted 
judgement test?

5   Issues from Training - 
Conveyancing of Patient lacking 
capacity to Hospital or Care 
Home with use of MCA 18  
Form (Part of Gloucestershire 
multi-agency Policy

6   Gloucestershire Multi  
Agency MCA Policy

6   Dols Key findings  
from CQC

7   Deprivation of Liberty  
Safeguards Factsheet  
by AgeUK

7 What questions do managers 
and practitioners need to ask 
themselves about safeguarding?

8 Gaining access to an adult 
suspended to be at risk of 
neglect or abuse

8 Briefing: Care Act changes to 
the police role in the safety and 
protection of adults at risk of 
harm and abuse

8 GP Good Practice guides - 
safeguarding training  
for staff

8 Home care: delivering personal 
care and practical support to 
older people living in their  
own homes

9 Care Quality Commission:  
Leaflet for service users and  
their families: What standards  
to expect from the regulation  
of your care home

9 EmergencySMS: SMS to  
the emergency services

10 Safeguarding is  
everyone’s business

Welcome to Gloucestershire’s Winter 
2016 Edition MCA/ DoLS and
Safeguarding Adults Newsletter
produced jointly by Mental Capacity Act
Governance Group (MCAGG) and the
Safeguarding Adults Board (GSAB).

As you go through the Newsletter you will be able to gain additional 
information by clicking on the picture or hyperlink to the original report  
or news item.

This latest edition has continued the focus on Best Interest decisions 
from the Court of Protection with a look at the landmark ruling case  
M v Mrs N & Ors [2015] EWCOP 76 (Hayden J). This is the first English 
case where the Court has ruled that it is lawful for clinically assisted 
artificial nutrition and hydration to be withdrawn from a person in a 
Minimally Conscious State (that is, where they have some level of 
awareness). Also please see the well publicised case of capacity at its 
limits with Mrs C who refused medical treatment that would have saved 
her life. The case is Kings College NHS Foundation Trust v C and V 
[2015] EWCOP 80 (MacDonald J). The Court of Protection confirmed 
the patient had capacity and reflects the value that society places on 
personal autonomy in matters of medical treatment and the very long 
established right of the patient to choose to accept or refuse medical 
treatment from his or her doctor. There are the findings from CQC’s sixth 
annual report on the use of the Deprivation of Liberty Safeguards, which 
looks at the intense period 2014/15, post the Supreme Court Decision 
when there was a 10 fold increase in applications from 13,715 in the year 
ending March 2014 to 137,540 by March 2015.

A useful link to Age UK Factsheet on DolS for family, carers and staff that 
provides clear information on this complex subject. 

Safeguarding has highlighted some excellent publications from SCIE in 
supporting practitioners and the public. For frontline professionals the 
thorny issue of gaining access to an adult who may be at risk is put in 
the spotlight as there is no express legal power of entry contained in 
the Care Act so the other existing powers are clarified and considered. 
Also highlighted is what questions do managers and staff need to 
ask themselves about safeguarding to ensure they understand the 
current legal framework. For the public and professionals, guidance on 
domiciliary home care that aims to promote older people’s independence 
and ensure safe and consistently high quality home care services is 
promoted with guideline from CQC.
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National Mental Capacity Forum 

Since becoming Chair, Baroness Finlay has been busy meeting with 
professionals and those affected by the Mental Capacity Act from the 
widest possible range of organisations to understand their concerns and 
hear their suggestions for improvement. This will culminate in February 
when the National Forum will hold two “Listening Events” for members of 
the public in both London and Birmingham. There will then be a “National 
Mental Capacity Action Day” for professionals to:-

• Profile current best practice from around England and Wales
• Identify MCA improvement priorities for the coming year
• Gather commitments from attendees for projects and work to improve 

MCA implementation at the front-line. The next newsletter will keep  
you up to date with the outcomes and projects of the Forum from  
these meetings.

Capacity at the limits  

Kings College NHS Foundation Trust v C and V [2015] EWCOP 80 
(MacDonald J) Mental capacity – assessing capacity – medical treatment 

A 50-year-old woman who fears that the passing of her youth and beauty 
means the end of everything that “sparkles” in life has been granted 
permission to die by the court of protection. In a highly unusual judgment, 
the unnamed woman has the capacity to make up her own mind and is 
entitled to refuse the life-saving kidney dialysis treatment she requires.
The decision includes a detailed account of the lifestyle of C, as the 
woman is known, describing her as “impulsive”, “self-centred”, heavy 
drinking and four times married.

But the judge, Mr Justice MacDonald, explained that the principle 
was the same for any patient. “The right to refuse treatment extends 
to declining treatment that would, if administered, save the life of the 
patient,” he said in his court of protection decision. “This position reflects 
the value that society places on personal autonomy in matters of medical 
treatment and the very long established right of the patient to choose to 
accept or refuse medical treatment from his or her doctor.

“Where a patient refuses life-saving medical treatment the court is only 
entitled to intervene in circumstances where the court is satisfied that the 
patient does not have the mental capacity to decide whether or not to 
accept or refuse such treatment.” Intervention, he said, was not required 
in this case.

MacDonald continued: “C is a person to whom the epithet ‘conventional’ 
will never be applied … C has led a life characterised by impulsive and 
self-centred decision-making without guilt or regret. [She] has had four 
marriages and a number of affairs and has, it is said, spent the money of 
her husbands and lovers recklessly before moving on when things got 
difficult or the money ran out.
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3

Safeguarding Adults 
and Mental Capacity Act 
Newsletter

“She has, by their account, been an entirely reluctant and at times 
completely indifferent mother to her three caring daughters. Her 
consumption of alcohol has been excessive and, at times, out of  
control … In particular, it is clear that during her life C has placed a 
significant premium on youth and beauty and on living a life that, in  
C’s words, ‘sparkles’.”

Having been diagnosed with breast cancer, she had taken an overdose 
with alcohol. She did not die but caused herself such extensive kidney 
damage that she required dialysis – which she now refused to undergo.
The judge added: “My decision that C has capacity to decide whether 
or not to accept dialysis does not, and should not prevent her treating 
doctors from continuing to seek to engage with C in an effort to persuade 
her of the benefits of receiving life-saving treatment in accordance with 
their duty to C as their patient.

“My decision does no more than confirm that in law C is entitled to refuse 
the treatment offered to her for her benefit by her dedicated treating 
team. Nothing I have said prevents them from continuing to offer  
that treatment.”

MacDonald analysed evidence from psychiatrists and medics, and from 
one of the woman’s daughters. One daughter told him that her mother’s 
life had “to all appearances” been fairly glamorous. She said her mother 
did not want to be “poor”, “ugly” or “old”. “She has said the most 
important thing for her is her sparkly lifestyle,” said the daughter. “She 
kept saying she doesn’t want to live without her sparkle and she thinks 
she has lost her sparkle.” 

The daughter said family members would be devastated if her mother 
died, but added: “We think it is a horrible decision. We don’t like the 
decision at all. But I cannot get away from the fact that she  
understands it.”

In accordance with the provisions of the Mental Capacity Act 2005, C 
has capacity to decide whether or not to accept treatment. C is entitled 
to make her own decision on that question based on the things that 
are important to her, in keeping with her own personality and system 
of values and without conforming to society’s expectation of what 
constitutes the ‘normal’ decision in this situation (if such a thing exists). 
As a capacitous individual C is, in respect of her own body and  
mind, sovereign.

It was subsequently reported that C had died some days after the hearing 
but before the judgment was handed down.

For a good summary please see
 
http://www.39essex.com/content/wp-content/uploads/2015/12/MC-
Newsletter-December-2015-Compendium-Screen-Friendly.pdf

Read the full text of the judgment on Bailii

http://www.bailii.org/ew/cases/EWCOP/2015/80.html
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A shift in mental capacity law towards a substituted 
judgment test?

The Court of Protection has ruled a patient’s likely wishes and those of 
the family should be taken into account when considering the withdrawal 
of life-maintaining services. This represents a potential shift in Mental 
Capacity case law. 

The judge ordered that as a matter of fact the patient (referred to as 
Mrs N) is in a minimally conscious state and that notwithstanding the 
fact that she has a level of awareness demonstrated by various clinical 
assessments (tracking & eye movement that is more than fleeting) it is 
in her best interests for clinically assisted artificial nutrition and hydration 
(CANH) to be withdrawn. 

This is on the basis that the law defines CANH as a form of invasive 
medical treatment. Therefore a “balance sheet” approach has to be taken 
in assessing the benefits and dis-benefits of such treatment continuing 
when deciding best interests, and great weight must be given to Mrs N’s 
likely views and wishes. The judge was persuaded in this case by the 
family evidence that Mrs N. would not want such treatment to continue if 
she was able to speak for herself. 

This is the first English case where the Court has ruled that it is lawful for 
clinically assisted artificial nutrition and hydration to be withdrawn from 
a person in a Minimally Conscious State (that is, where they have some 
level of awareness).

On the facts of this case, the judge was persuaded by the family evidence 
that Mrs N. would not want such invasive treatment to continue if she 
was able to speak for herself. Following on from previous case law, the 
Judge was required to give great weight to her likely wishes and feelings 
when coming to a decision.

Given the very serious issues involved, this is a landmark ruling arguably 
representing a shift in mental capacity law towards a substituted 
judgment test rather than a straightforward best interests test when 
deciding these difficult issues.

Browne Jacobson acted for the healthcare provider and produced a 
Webinar to help understand this landmark ruling, as an English court has 
not previously agreed to such an order.

https://brownejacobson-updates.com/25/1580/december-2015/
watch-the--webinar--recording---a-shift-in-mental-capacity-law-towards-
substituted-judgment-test-.asp?sid=98185ba4-268b-475d-bd61-
feee7c3f96d6

Read the full text of the judgment on Bailii 

http://www.bailii.org/ew/cases/EWCOP/2015/76.html
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Issues from Training - Conveyancing of Patient lacking 
capacity to Hospital or Care Home with use of MCA 18 
Form (Part of Gloucestershire multi-agency Policy)

Practitioners have been in touch about cases where a person cannot 
get sufficient or appropriate care in their own home, and they may have 
to move – perhaps to live with relatives or to go into a care home or 
nursing home. If the person lacks capacity to consent to a move, the 
decision-maker(s) must consider whether the move is in the person’s 
best interests (by referring to the best interests checklist in MCA Code of 
Practice-chapter 5 and in particular the person’s past and present wishes 
and feelings, as well as the views of other relevant people). The decision-
maker(s) must also consider whether there is a less restrictive option (see 
chapter 2, principle 5).

Gloucestershire Multi agency MCA Policy:-

www.gloucestershire.gov.uk/mcapolicy

MCA18 SWAS MCA TRANSFER FORM April 2014

Click here to download Mental Capacity Act Code of Practice  

In some cases, there may be no alternative but to move the person. Such 
a move would normally require the person’s formal consent if they had 
capacity to give, or refuse, it. In cases where a person lacks capacity to 
consent, section 5 of the Act allows carers to carry out actions relating 
to the move – as long as the Act’s principles and the requirements for 
working out best interests have been followed. This applies even if the 
person continues to object to the move. However, section 6 places clear 
limits on the use of force or restraint by only permitting restraint to be 
used (for example, to transport the person to their new home) where 
this is necessary to protect the person from harm and is a proportionate 
response to the risk of harm (see paragraphs 6.40–6.53). Any action 
taken to move the person concerned or their property could incur liability 
unless protected under section 5.
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Gloucestershire Multi Agency MCA Policy 

States Clinicians should use the 2 stage MCA test of capacity to make an 
assessment of mental capacity and a Best Interests decision. If a decision 
is made to convey in the persons’ Best Interests clinicians should try 
to persuade the patient to cooperate with them using necessary and 
proportionate restraint. If the patient continues to actively resist and 
there is a significant risk of injury to either the patient or themselves they 
should request the assistance of Gloucestershire Constabulary. In both 
incidences the form ‘Conveyance of Patient Lacking Capacity to Hospital/
Care Home’ (MCA18), should be completed. If a decision is made not 
to convey the decision should be appropriately documented. Clinicians 
should also consider whether a ‘Safeguarding’ concern is indicated in  
this incidence.

Professional would also need to consider if there is a serious 
disagreement about the need to move the person that cannot be settled 
in any other way; the Court of Protection can be asked to decide what 
the person’s best interests are and where they should live. For example, 
this could happen if members of a family disagree over what is best for a 
relative who lacks capacity to give or deny permission for a move.
In some circumstances, being placed in a hospital or care home 
may deprive the person of their liberty and appropriate action and 
authorisation is needed to protect the person.  

Dols Key findings from CQC

There has been a tenfold rise in Deprivation of Liberty Safeguards 
applications in 2014/15.

Since their introduction in 2009, numbers of applications to use the 
Deprivation of Liberty Safeguards were consistently low. However, this 
changed in March 2014 following the ruling of the Supreme Court which 
clarified the test for when people are deprived of their liberty. Since then, 
applications have increased tenfold from 13,715 in the year ending March 
2014 to 137,540 by March 2015. Providers’ use of the Deprivation of 
Liberty Safeguards is variable

CQC’s inspections in 2014/15, found that staff training and awareness 
of the Deprivation of Liberty Safeguards varies across providers, as do 
the existence and implementation of policies and processes. CQC found 
examples where some providers may be unlawfully depriving people of 
their liberty. Improvement is needed across the health and social  
are sector.

CQC believe that the current pressures on the system are unsustainable 
and  welcome the Law Commission’s consideration on the process 
for authorising deprivations of liberty and is waiting  its final proposals 
for reforming the system. It is also important that providers and local 
authorities follow the current legislation and Codes of Practice to the 
Mental Capacity Act and the Deprivation of Liberty Safeguards to  
ensure that people’s rights are protected.

Winter 2016 • Volume 4 • Issue 1
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CQC will continue to monitor the response of providers and the wider 
system going forward and continue to use inspections and reports to 
encourage improvements in practice, and challenge providers if they 
are not meeting legislative requirements which may include taking 
enforcement action.

http://www.cqc.org.uk/sites/default/files/20151209_deprivation_of_
liberty_safeguards_2014-15.pdf

Deprivation of Liberty Safeguards Factsheet by Age UK 

This factsheet looks at the Deprivation of Liberty Safeguards (DoLS). 
The DoLS relate to people who are placed in care homes or hospitals for 
their care or treatment and who lack mental capacity. They are part of 
wider legislation designed to protect the rights of people who lack mental 
capacity and they also link with human rights law. The information in the 
factsheet is correct for the period June 2015 – May 2016.

This is really helpful accessible information for family, carers and staff 
that want an overview of: what deprivation of liberty means; the required 
procedure for authorising a potential deprivation of liberty; what you can 
do if you are concerned that someone is being unlawfully deprived of 
their liberty; and the required procedures and protections available once 
someone has been deprived of their liberty.

This factsheet describes the situation in England and Wales. Please see 
link for the full factsheet.

http://www.ageuk.org.uk/Documents/EN-GB/Factsheets/FS62_
Deprivation_of_Liberty_Safeguards_fcs.pdf?dtrk=true

What questions do managers and practitioners need to 
ask themselves about safeguarding? 

Guidance for frontline practitioners and mangers who work with adults 
who have care and support needs and who may be at risk of abuse or 
neglect. This SCIE guide identifies a number of challenging safeguarding 
dilemmas and aims to make clear how these should be handled within 
the new legal framework.
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Gaining access to an adult suspected to be at risk of 
neglect or abuse 

In October 2014, Social Care Institute for Excellence (SCIE) published this 
guide which aims to clarify existing powers relating to access to adults 
suspected to be at risk of abuse or neglect. The guide has been created 
to provide information on legal options for gaining access to people 
where access is restricted or denied.

Briefing: Care Act changes to the police role in the safety 
and protection of adults at risk of harm and abuse  

Skills for Care have produced a useful briefing on the role of police as part 
of their Care Act learning and development materials

GP Good Practice guides - safeguarding training for staff  

The Care Quality Commission’s (CQC) inspections of GP practices 
have highlighted some examples of outstanding practice, which they 
are sharing so that other providers can learn and improve. These short 
case studies illustrate some of the outstanding qualities shown by GP 
providers. Health providers may be particularly interested in training staff 
in safeguarding in black and minority ethnic (BME) patients.

Home care: delivering personal care and practical  
support to older people living in their own homes  

The guideline aims to promote older people’s independence and to 
ensure safe and consistently high quality home care services. The Care 
Quality Commission uses NICE guidelines as evidence to inform the 
inspection process.

Who is it for?

• health and social care practitioners
• home care provider organisations
• home care managers and workers
• older people using or planning to use home care services,  

and their carers.

Commissioners of home care services should ensure any service 
specifications take into account the recommendations in this guideline.

http://www.scie.org.uk/care-act-2014/safeguarding-adults/adult-safeguarding-practice-questions/index.asp
http://www.scie.org.uk/care-act-2014/safeguarding-adults/adult-safeguarding-practice-questions/index.asp
http://sccadultservices.newsweaver.com/safeguardingadults/7doj5jb4l8y?a=5&p=48371259&t=23553405
http://sccadultservices.newsweaver.com/safeguardingadults/1igpiid5eq0?a=5&p=49406527&t=23553405
http://sccadultservices.newsweaver.com/safeguardingadults/1igpiid5eq0?a=5&p=49406527&t=23553405
http://sccadultservices.newsweaver.com/safeguardingadults/ro5mi3mp8qx?a=6&p=49406546&t=23031105
http://www.bailii.org/ew/cases/EWHC/COP/2014/342.html
http://www.bailii.org/ew/cases/EWHC/COP/2014/342.html
http://www.bailii.org/ew/cases/EWHC/COP/2014/342.html
http://www.bailii.org/ew/cases/EWHC/COP/2014/342.html
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The guideline includes recommendations on:

• ensuring care is person centred
• providing information about care and support options
• planning and reviewing home care and support
• delivering home care, including recommendations on the length home 

care visits
• joint working between health and social care
• ensuring safety and safeguarding people using home care services
• recruiting, training and supporting home care workers

Care Quality Commission: Leaflet for service users 
and their families: What standards to expect from the 
regulation of your care home

This guide is for you if you (or a member of your family or a friend) 
receive care, treatment or support in a care home in England. Care 
homes provide residential care for people with long or short-term 
health conditions, older people, disabled people, people with learning 
disabilities, or people with drug or alcohol problems. Some care homes 
also provide nursing care.

The guide helps you understand what standards of care you have a  
right to expect in a care home and what to do if you experience poor 
quality care.

EmergencySMS: SMS to the emergency services 

If you cannot make voice calls, you can now contact the 999 emergency 
services by SMS text from your mobile phone. Emergency SMS is part of 
the standard 999 service which has been designed specifically for people 
with hearing loss or difficulty with speech.

Simply by sending an SMS message to 999 you can call for help and the 
emergency services will be able to reply to you. You will need to register 
your mobile phone before using the emergencySMS service. This is best 
done before you need help. You can register by sending an SMS text 
message from your mobile phone.

For further information about this service please click this link:  
Contact by SMS
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Safeguarding is everyone’s business

If you are worried that someone is at risk of abuse, please don’t 
hesitate to report your concern to the Adult Social Care Help Desk 
on (01452) 426868

People who need care and support to live independently, may be at 
greater risk of harm or neglect. Please get in touch if you or someone 
you know either at home or at work is experiencing abuse of any kind. 
It is also essential that if you are worried that someone is neglecting 
themselves that you know who to tell. 

We urge you to report your concerns.

If you want to know more about our policies, Local Safeguarding 
Adults Board, leaflets, posters and more please visit our 
Safeguarding Adults Website
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In all our Newsletters we hope to dedicate our final section to 
providing useful information for people who use Health and Social 
Care Services and their families. 

As this Newsletter is focused on providing people with information 
on Adult Safeguarding and the Mental Capacity Act, we thought it 
would be useful to offer links to some resources that clearly explain 
what these areas of Policy and Government Legislation are  
all about. 

For local information about Adult Safeguarding in Gloucestershire 
you can visit our website by clicking here on the link

www.gloucestershire.gov.uk/gsab

This main page has sections with all the information you need  
to understand Adult Safeguarding, and also has the numbers  
to call should you expect that a adult you know or care for is  
being abused. 

There are many other resources out there that also explain how you 
can make sure you are keeping your relative or loved one safe. 

www.gloucestershire.gov.uk/gsab/CHttpHandler.
ashx?id=47742&p=0

The Safeguarding Adults Board wish for the content and future 
development of the Safeguarding Adults and Mental Capacity 
Act Newsletter to be led by the views and voices of Safeguarding 
Practitioners, Health and Social Care Professionals, Provider 
Services, the voluntary and community sector and people who  
use services and their families. 

So if you have information or work you wish to share, ideas for 
future articles, suggestions for improving the newsletter or questions 
you wish to pose you can do this by emailing: 

rhiannon.mainwaring@gloucestershire.gov.uk 

We would also ask that all professionals and providers share this 
News-letter with all the people and families they support.

Information on Safeguarding Adults, Mental Capacity Act and 
Deprivation of Liberty Safeguards training can be found via this link

www.gloucestershire.gov.uk/gsab/CHttpHandler.
ashx?id=47742&p=0

The newsletter in produced jointly by Rhiannon Mainwaring,  
MCA Governance Manager and Ann Gribble, GSAB Business  
and Project Officer. In this edition we would like to give thanks  
to Simon Thomason for his contribution.

http://www.gloucestershire.gov.uk/gsab/CHttpHandler.ashx?id=64911&p=0
http://www.gloucestershire.gov.uk/gsab/article/109960/Home-Page
http://www.bailii.org/ew/cases/EWHC/COP/2014/342.html
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