Official - Commercial

Official - Commercial

Official - Commercial

[image: A picture containing logo

Description automatically generated]




Highways Legal Agreements

Application for the adoption of roads pursuant to Section 38 of the Highways Act 1980
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A. Preamble 

Section 38 is the section of the Highways Act 1980 that is used when a developer proposes to construct a new road for residential, industrial or general purpose traffic that may be offered to the Local Highway Authority (Gloucestershire County Council) for adoption as a highway maintainable at the public expense. 

B. Application

To apply  for a Section 38 agreement a completed Section 38 Application Form (Appendix A) will need to be submitted to highwaylegalagreements@gloucestershire.gov.uk. 

1. On receipt of the completed application form Gloucestershire County Council (GCC) will provide a unique reference number to track the application throughout. 

2. GCC will provide instructions outlining how to make the full submission. At this point, you must submit a completed version of the Section 38 Submission Checklist along with all the required information. 

3. An application will only be processed when the initial fee is paid - provided all other supporting documents have been submitted. Refer to Section C of this document for more information. Until this fee is paid, the application will not be considered for Technical Approval.


C. Fees

Gloucestershire County Council’s Highways Legal Agreements Team require fees to be paid by the applicant to cover administration, technical checking, and construction supervision costs.

The initial fee for the Agreement  is based on the estimated cost of works for the site, as summarised in Table 1. 

The fee is non-refundable and must be paid upon application.

Table 1. Scale of Initial Fees to Obtain Technical Approval 
	Estimated Cost of Works 
	Initial Fee Required 

	Up to £50,000 
	£1,000

	£50,001 - £200,000
	£2,000

	£200,001 - £500,000
	£5,000

	£500,001 - £2,000,000
	£10,000

	Above £2,000,000
	£30,000



No work will be carried out on a technical submission until these fees have been received. 

The total fee for the application will be calculated as 9.5% of the estimated cost of works (to be determined by GCC). The initial fee will contribute towards this amount and therefore will be taken off the outstanding fee due before the Section 38 agreement is signed. 

Additional fees will be required for checking non-standard items. The fee will be determined on a case-by-case basis.  

D. Surety 

As part of the Section 38 agreement, the Applicant/Developer will be required to provide surety to GCC  in the form of a Bond. Should the applicant default on their obligations within the Section 38 Agreement, Gloucestershire County Council - as the Highway Authority, may claim against the Bondsman.  

The cost of works will be calculated by GCC using a market rate calculator. The bond will then be calculated as 103% of this value. 

E. Indemnity

The applicant is required to indemnify GCC against any claims which may be made against the Council in connection with any works covered by the Agreement.

F. Planning Consent

The applicant is required to provide a copy of their planning consent with the application for the Agreement.

The granting of planning consent does not fully consider all the technical and safety aspects necessary for delivery. The technical checking stage of all Section 38 applications will include many aspects such as the bearing strength of the soil, vertical and horizontal alignment, drainage, road safety and much more. Following the technical checking process, amendments to the planning consent may be required. If a development has planning consent, this does not always guarantee it will meet GCC’s adoptable standards. 

G. Public Liability Insurance 

Contractors working on Gloucestershire County Council’s road network are required to hold, for at least the duration of the works, Public Liability Insurance providing a minimum £10,000,000 cover.

H. Technical Approval 

Prior to completion of the Section 38 agreement, GCC will issue a letter of Technical Approval which is valid for 18 months. This letter outlines the agreed scope of works and will be included within the Section 38 agreement but is not a legally binding document. If the Technical Approval reaches the expiry date, the Applicant/Developer can apply for this to be renewed at an extra charge. 


I. Statutory Undertakers’ Plant

It is a legal requirement that the Applicant contact any affected Statutory Undertakers prior to the commencement of works. 

The applicant shall accurately identify any Statutory Undertakers’ plant that will be affected by the works. Any costs for lowering, protecting, or otherwise diverting Statutory Undertakers’ plant shall be borne by the applicant.

To discuss any Utility connections and related works, please contact Gloucestershire County Council Streetworks Team - streetworks@gloucestershire.gov.uk. 

J. Construction Specification  

Construction of the works shall be in accordance with the plans and scope of works approved by GCC. Please refer to GCC’s Technical Specification for New Streets 2nd Edition – February 2020 or any subsequent addendums and revisions. 

K. Foundation Design 

The foundation design must be designed and submitted in line with Manual for Gloucestershire Streets (MfGS) Information and Clarification Statement: ICS-001-Foundation Design. 


L. Private Surface Water

No private surface water from the applicant’s site is permitted to discharge onto the highway and vice versa. The applicant shall provide details of the proposed method of maintaining the highway free of private surface water run-off. 

For the construction of surface water and foul sewers, and connections into the Water Authority’s existing network, agreements under Section 104 and/or Section 106 of the Water Industry Act 1991 shall be required.

Private surface water connections into highway drainage are not permitted, whether temporary or permanent.



M. Ordinary Watercourse Consent

If the works may in any way alter any an ordinary watercourse, then Consent shall be required. It is the applicant’s responsibility for ensuring Ordinary Watercourse Consent is obtained prior to undertaking the works.

Following the works, the maintenance responsibility of the watercourse remains with the owner of the land, who under Common Law is referred to as the riparian owner. Therefore, the landowner must ensure that any culvert or pipe and associated ditch remains in good condition and free from obstructions. This responsibility continues following reinstatement of the access to its original condition. 

N. Boundary 

The applicant shall provide details of the boundaries of the site within their control, as submitted in the planning process. The applicant shall demonstrate, through appropriate plans, that all land being offered for adoption is within their control or within the extent of the highway.

O. Road Safety Audit

A Road Safety Audit shall be required for all Section 38 applications. As part of the application package, the Applicant/Developer is required to submit a Stage 2 Road Safety Audit Brief in line with GG119 – Road Safety Audit (published by Highways England) to be reviewed prior to the Stage 2 Audit being carried out. For further information regarding Road Safety Audits please refer to the Guidance Note for the provision of Road Safety Audits which can be found in Appendix B of the Manual for Gloucestershire Streets - Highways.

P. Pre-commencement Meeting 

Prior to works starting on site, the applicant must contact highwaylegalagreements@gloucestershire.gov.uk to arrange a pre-commencement meeting with the relevant GCC Highways Inspector. 


Q. Further Information

Applicants are encouraged to contact the Highways Legal Agreements Team to engage in early discussion. The Highways Legal Agreements Team can be contacted via the inbox at highwaylegalagreements@gloucestershire.gov.uk 
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Appendix A – Application Form

	Declaration

	This declaration must be signed by a person with the authority to execute financial instruments on behalf of the Applicant/Developer.

	I/We hereby make application to the Gloucestershire County Council to enter into a S38 Agreement in a form prepared by Gloucestershire County Council in respect of the works, particulars of which are set out below.
I/We hereby undertake to complete expeditiously all matters in my/our control toward the completion of the S38 Agreement, which I/we wish to enter into at the earliest opportunity.
I/We confirm that Public Liability Insurance Certificates (current minimum, acceptable to the Authority, is £10,000,000.00) will be provided to the Highway Legal Agreements Team prior to commencement of the development to show that the Council's requirements are met in this respect.
I/We confirm that I/we own the land outside the highway boundary required by the Works that are the subject of this application for an agreement.
I/We confirm that we have made an initial fee non-returnable payment calculated in accordance with the Fee Schedule in Appendix D of the Manual for Gloucestershire Streets. I/We agree that the acceptance by the Council of this payment does not give rise to any obligation on the part of the Council other than to consider this application. I/We understand that the amount of this deposit will be deducted from the amount of Administration and Inspection Fees due payable upon issue of the letter of Technical Approval and before inspections of the Works commence.
I/We hereby undertake to pay immediately upon being requested to do so, the Administration and Inspection Fees of the County Council based on the estimate of the cost of constructing the roads and ancillary works. Any costs relating to Traffic Regulation Orders or other applicable Orders will be paid by me/us in addition and will be paid on demand and, if requested, paid in advance.


	Signed:
	

	Name:
	

	Position within company:
	

	On behalf of:
	

	Date:
	





NOTE: It is imperative the information contained within this application form is accurate, as it shall form the basis of the legally binding Agreement .

	1. Development Details

	a. Planning Consent Reference (Full or reserved Matters Reference) 
	


	b. District Council
	

	c. Site Address inc. Postcode
	





	d. Name of Development/Estate 
	





	e. Phase Name/No. (if applicable) 
	

	f. Description of the Works
	





	g. Proposed site start date 
	



	2. Land Ownership Details

	a. Name of Landowner
	

	b. Address inc. Postcode
	

	c. Contact Name
	

	d. Telephone
	

	e. Email
	










	3. Developer Details

	a. Name of Landowner
	

	b. Address inc. Postcode
	

	c. Contact Name
	

	d. Telephone
	

	e. Email
	




	4. Developer’s Agent Details (if applicable) 
PLEASE NOTE – GCC cannot liaise with an agent unless confirmation is provided from the developer that the agent is working on their behalf 

	a. Name of Agent
	

	b. Address inc. Postcode
	

	c. Contact Name
	

	d. Telephone
	

	e. Email
	



	5. Surety Details 

	a. Full name of the proposed surety
	

	b. Address of surety’s registered office (usually the Head Office) and reference if applicable 
	

	c. Address for correspondence with surety (usually the Branch office) and reference if applicable 
	










	6. Solicitors Details 

	a. Full name & address of the firm to be instructed 
	

	b. Solicitors reference and/or name of individual solicitor dealing with case 
	

	c. Email address 
	

	d. Contact number 
	




	7. Initial fee payment 

	GCC will require an initial fee to be paid in line with Appendix D – HDM Fees and Charges. 

Please tick below whether you wish to make this payment via BACS, Invoice or through the online payment system. 


	a. BACS
	

	b. Invoice 
	

	c. Online Payment 
	

	If you wish to pay by invoice, please also fill in the details below. 

	Name and Address of organisation or individual to invoice
	





	Contact Name 
	



	Telephone No.
	


	Email Address (to send invoice) 
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